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Exercise – Grievance Case File 

 
Eduardo has grieved a two-day suspension. He was given the 

suspension because he copied a work colleague on an e-mail 

response to his supervisor. Eduardo’s supervisor sent him an 

email directing him to obtain information from the section his 

colleague works in, for a confidential report. He felt it would be 

easiest to include his colleague in the discussion, as a means of 

ensuring he obtained the correct information requested. 

Eduardo’s supervisor is disciplining him for a breach of 

confidentiality. 

 
Eduardo intends to file a 

grievance. One of your tasks is to 

start the file. 

 
1) What will you include? 

 
2)  What are some of your specific 

approaches to organizing the 

file? 
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The Rayonier Canada Quote 

“First, while arbitration is the ultimate mode of settlement of 

grievances, it is expensive, takes time and consumes the energy and 

attention of the parties. For that reason, it is preceded by a 

grievance procedure which is designed to clear up as many claims 

as possible without need for arbitration. The grievance, as it is taken 

through the various stages, is carefully considered by representatives 

of union and management at ascending levels of authority. 

Experience shows that this procedure resolves informally the vast 

majority of disputes arising under the agreement and in doing so 

plays a major role in securing the benefits of collective bargaining for 

the employees. But the institution can function successfully only if the 

union has the power to settle or drop those cases which it believes 

have little merit, even if the individual claimant disagrees. This permits 

the union to ration its own limited resources by arbitrating only those 

cases which have a reasonable prospect of success…. It is important 

as a matter of industrial relations policy that a union must be able to 

assume the responsibility of saying to an employee that his grievance 

has no merit and will be dropped.” 

RAYONIER CANADA LTD., BCLRB No. 40/75, [1975] 2 Can LRBR 196 

http://www.lrb.bc.ca/bulletins/summary.htm 

http://www.lrb.bc.ca/bulletins/summary.htm
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Duty of Fair Representation 

Verified 2014 

WHAT THE LAW SAYS 

The Canada Labour Code, Part 1, the Public Service Labour Relations 

Act (PSLRA), and most provincial and territorial labour laws address a 

union’s duty of fair representation (DFR). 

The language varies from statute to statute, but essentially, the duty 

of fair representation requires a union to treat bargaining unit 

members fairly and honestly, in a manner that is not arbitrary, 

discriminatory or in bad faith. 

Part 1 of the Canada Labour Code (Sec. 37) and Sec. 187 of the 

PSLRA describe it as follows: 

DUTY OF FAIR REPRESENTATION 

“37. A trade union or representative of a trade union that is the 

bargaining agent for a bargaining unit shall not act in a manner 

that is arbitrary, discriminatory or in bad faith in the representation 

of any of the employees in the unit with respect to their rights 

under the collective agreement that is applicable to them.” 

UNFAIR REPRESENTATION BY BARGAINING AGENT 

“187. No employee organization that is certified as the bargaining 

agent for a bargaining unit, and none of its officers and 

representatives, shall act in a manner that is arbitrary or 

discriminatory or that is in bad faith in the representation of any 

employee in the bargaining unit.” 

LEGAL PRINCIPLES 
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In Canadian Merchant Service Guild v. Gagnon [1984] 1 S.C.R. 509, 

the Supreme Court of Canada determined: 

“The following principles concerning a union’s duty of 

representation in respect of a grievance, emerge from the case law 

and academic opinion consulted. 

1. The exclusive power conferred on a union to act as spokesman for

the employees in a bargaining unit entails a corresponding

obligation on the union to fairly represent all employees comprised

in the unit.

2. When, as is true here and is generally the case, the right to take a

grievance to arbitration is reserved to the union, the employee

does not have an absolute right to arbitration and the union enjoys

considerable discretion.

3. This discretion must be exercised in good faith, objectively and

honestly, after a thorough study of the grievance and the case,

taking into account the significance of the grievance and its

consequences for the employee on one hand and the legitimate

interests of the union on the other.

4. The union’s decision must not be arbitrary, capricious,

discriminatory or wrongful.

5. The representation by the union must be fair, genuine and not

merely apparent, undertaken with integrity and competence,

without serious or major negligence, and without hostility toward

the employee.”

From these and other case law principles, we know that: 

(i) The duty of fair representation applies to issues between an

individual bargaining unit member and the union concerning

representation of the employee in relation to the employer.
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(ii) The duty of fair representation does not normally apply to internal

union matters, whether or not they relate to representation.

Generally speaking, a DFR complaint cannot be used as a vehicle to

review the internal affairs of the union on issues such as union

procedures with respect to determining union representatives or

union decisions on the payment of representation expenses.

(iii) It should be noted that both the Canada Labour Code and the

Public Service Labour Relations Act specifically prohibit a trade

union from exercising union rules concerning membership or

applying standards of discipline in a discriminatory manner.

(iv) The duty of fair representation in most labour jurisdictions covers

matters with respect to a union’s administration of the collective

agreement (i.e., the grievance and arbitration process). The duty

may also apply, depending on the jurisdiction, to the negotiation of

the collective agreement itself. In the case of PSLRA units, the duty

may extend beyond those matters specified in the Act, and apply

to, for example, complaints under the Public Service Employment

Act.

(v) The duty of fair representation applies to all members of the

bargaining unit. This means members in good standing, Rand

Deductees, suspended members, employees exempted from

paying dues as a result of a religious exemption provision in the

collective agreement or statute, and members on leave without pay

status. It is irrelevant if the member of the bargaining unit is, or is not,

paying union dues. In the case of someone who changes bargaining

units (or has been occupying a position excluded from the

bargaining unit), the duty exists if the matter at issue arose at the

time the person was a member of a PSAC bargaining unit.

(vi) The duty of fair representation does not guarantee that a union will

represent a member of the bargaining unit in all cases. DFR

recognizes that a union must balance the needs of the individual

with the needs of the membership as a whole, and in doing so, the
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union may find that it is in the best interests of the membership as a 

whole to not support a particular grievance. The duty of fair 

representation requires simply that the decision be made honestly, 

in a manner that is not arbitrary, discriminatory or in bad faith. 

(vii) The interests of the membership as a whole should not be confused

with the “interests of the majority.” The duty of fair representation is 

in addition to our responsibilities under the respective human rights 

legislation. While our conduct may satisfy the statutory requirements 

of the duty of fair representation, it may not meet the standards 

demandedby human rights legislation if there is a discriminatory 

impact of our actions on one or more persons from a protected 

group. 

(viii) Unions have been held to a higher standard of care in discharging

DFR obligations when human rights principles are at issue. This

includes the duty to accommodate. It has been established that a

union must provide accommodations within the grievance and

arbitration process. This may mean exercising greater sensitivity than

would normally be necessary, being more proactive or attentive

than usual, or taking an extra measure of care or assertiveness. It

may also mean taking different approaches to advocating on the

member’s behalf or in the processing of a grievance. For example,

in the case of a person with a mental health disability or someone

observing a period of no contact for religious reasons, a union would

need to provide more generous time limits for receipt of documents.

(ix) The particular circumstances will dictate whether or not treatment is

found to be arbitrary, discriminatory or in bad faith. Conduct is

“arbitrary” if it is superficial, indifferent or in reckless disregard of an

individual’s interests. “Discriminatory” practices are when members

of the bargaining unit are dealt with unequally on account of

factors such as race or sex or through simple personal favoritism,

unless there are valid reasons for doing so. “Bad faith” decisions are

those based on ill-will, hostility, revenge or dishonesty.
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ORIGINS OF THE DUTY OF FAIR REPRESENTATION 

 

For some stewards, the notion of providing representation to a scab, or 

someone who has refused to sign a union card, runs counter to 

principles they hold in high esteem. For others, the thought of not 

providing representation on a member’s grievance is just as 

unprincipled. Therefore, some awareness of how DFR evolved may lead 

to a better understanding of how it attempts to balance a number of 

important principles. 

The term, “duty of fair representation” was first used in the United States 

in the 1940s. In 1944, the U.S. Supreme Court dealt with the refusal of a 

union to admit African Americans as fully equal bargaining unit 

members in the case of Steel v. Louisville & Nashville Railroad Co. 323 

U.S. 192. The court ruled that the union’s exclusive right to represent all 

employees in the bargaining unit included the accompanying 

obligation to represent all employees without hostile discrimination, 

fairly, impartially and in good faith. 

 

The development of Canadian law was influenced, in part, by the 

views of Archibald Cox. In his 1957 article, Individual Enforcement of 

Collective Bargaining Agreements, Professor Cox argued that 

permitting individuals to advance claims to arbitration would impede 

the development of good labour relations in four ways. 

 

(i) The pursuit of ad hoc individual claims would lead to divergent 

rulings. 

 

(ii) If some individuals could secure better settlements through their 

own efforts, it would undermine the effectiveness of the union. 

This could lead to dissenting groups and competition with the 

union, and lead to labour relations instability. 

 

(iii) The possibility of competition and dissension could result in 

a reluctance of union representatives to settle issues early 

in the grievance process, and lead to more arbitrations. 
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(iv) It would be difficult to distinguish between those claims that 

could be legitimately brought by individuals and those that 

could only be brought by a union. 

 

While agreeing that permitting individuals access to the arbitration 

process would provide the best protection against incompetent or 

arbitrary union representatives, Professor Cox argued that the cost of 

such an arrangement would be too high. Ultimately, he called for the 

development of a duty of fair representation, rather than giving 

individuals access to arbitration*. 

 

[*Unless the collective agreement or a statute so provides, an 

employee cannot refer a grievance to arbitration without the union’s 

approval. For example, the PSLRA provides for individual access to 

adjudication in cases of disciplinary action resulting in termination, 

demotion, suspension or financial penalties, and certain types of non- 

disciplinary termination, demotion or deployment. It should be noted 

that the right of the employee to proceed to adjudication does not 

absolve the union of its duty of fair representation. In addition, when a 

union declines referral and representation at adjudication, it is 

incumbent on the union to notify the person of his/her right to proceed 

without union support.] 

 

IT’S ABOUT A UNION’S RIGHT TO CHOOSE 

 

The exclusive power of a union to choose whether or not to provide 

representation is a necessity. The right of a union to make a choice is 

vital. 

 

To suggest we must represent on every grievance is to remove our 

ability to choose to further certain causes or to promote certain 

fundamental interests. How, for example, can we protect and extend 

workers’ rights to a harassment-free workplace if we are forced to 

provide representation in the case of every member of the bargaining 

unit accused of harassment? How, for example, can the union 
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promote the accommodation of persons with disabilities or the 

employment of underrepresented equity group members if we must 

process the grievance of every member of the bargaining unit who 

perceives a lost opportunity for themselves as a result? How can we 

protect and expand collective rights if we must proceed with a 

grievance with no chance of success and the knowledge that “bad 

facts make bad case law”? How can the union remain fiscally viable if 

we must shoulder the huge costs of arbitrating each and every case 

that an individual member of the bargaining unit believes has merit? 

 

It is true that the pursuit of individual claims, in many cases, advances 

the interests of the collective. However, that is not always the situation. 

There are times when individual and collective rights and interests are in 

conflict, and the union must make a choice. The duty of fair 

representation recognizes that reality. The duty of fair representation 

provides the necessary checks and balances to ensure that unions are 

not motivated by improper considerations in their decision-making. It is 

the quid pro quo* for a union’s right to make choices. 

 

If the union could refuse to represent a scab or someone who refuses     

to sign a union card, based on those grounds, it would stand to 

reason that those persons should have the ability to seek 

representation elsewhere (or represent themselves). This would surely 

place collective interests in jeopardy. The possibilities of private deals 

with the employer would undermine the principles of collective 

bargaining. The risks of conflicting case law and bad precedent 

would become unacceptably high. The opportunities to advance 

social principles and causes would be threatened. 

 

The Supreme Court of Canada recognizes that a union must be free to 

pursue its legitimate goals and protect its legitimate interests. Protecting 

and advancing collective interests and rights will mean that the union 

will have to make some tough decisions. Some will negatively impact 

on individual members. The care that we take in exercising our duty of 

fair representation will undoubtedly contribute to building the 

necessary understanding, analysis and support within a membership 

that cares about collective interests, and values the union’s role as an 
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important vehicle of social change. 

 

[* quid pro quo is a Latin term meaning “something in 

exchange for something” or “one thing for another.”] 

 

DISCHARGING THE DUTY 

 

The reality is that unions provide levels of representation that exceed 

the minimum standards under the duty of fair representation in an 

overwhelming majority of cases. The following guidelines will assist 

representatives in discharging our obligations, and indeed, in meeting 

the high standards to which we hold ourselves. 

 

TIPS FOR LOCAL OFFICERS 

 

1. Encourage democratic processes for the identification of 

stewards. Ideally, this means members from a particular work 

area choosing an effective steward to represent them. 

 

2. Require all stewards and other workplace representatives to 

obtain the necessary union training. Consider adding such a 

requirement to the local by-laws. 

 

3. Develop a working knowledge of DFR. Consider organizing a 

workshop for all local representatives. Become familiar with the 

legislation covering bargaining unit members and what it says 

about the duty of fair representation. If the legislation is silent on the 

subject, our DFR obligations may be implicit or derive from 

“common law.” Get advice on the precise nature of that duty. 

 

4. Harassment can be one of the most damaging and potentially 

divisive issues facing a local. Ensure all local representatives, be they 

executive members or stewards, have a good knowledge and 

understanding of the union’s anti-harassment policies. Ensure there 

is a Local Harassment Complaint Steward, and that the local is 
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organized to deal with harassment complaints in a manner that is 

fully consistent with PSAC Anti-Harassment Policy: The Workplace 

(#23A). 

 

5. Set up an appeal procedure where members of the bargaining 

unit(s) can have decisions relating to representation reviewed by the 

local. 

 

6. Set up a stewards’ network coordinated by the local’s chief 

steward or vice-president to coordinate representation and 

promote regular communications and opportunities for training 

among stewards. 

 

7. Take complaints about representation seriously. Investigate without 

delay and keep meticulous records. Get advice from the respective 

component or PSAC representative. 

 

8. If there has been an error on the part of the union, we will want to 

take immediate steps to correct it. As quickly as possible, get 

advice from the respective component or PSAC representative. 

 

TIPS FOR STEWARDS 

 

1. Communicate regularly with other stewards and the chief 

steward on issues of representation. Gather materials and actively 

pursue training opportunities to update your knowledge and skills. 

 

2. Develop a working knowledge of DFR. Become familiar with the 

legislation and the precise nature of our obligations. Read a 

number of decisions on DFR complaints. Visit the website of the 

labour board administering the legislation that applies to your 

local (e.g., Canada Industrial Relations Board (CIRB); Provincial or 

Territorial Labour Relations Boards or the newly created Public 

Service Labour Relations and Employment Board (PSLREB). 

 

3. When looking for advice, always start with local representatives 
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(other stewards, chief steward or a member of the local executive). 

Also, find out who within the union is your local’s “technical advisor” 

and the normal procedures to contact that person. Every local has 

access to a Component Service Officer and Regional Vice President 

(job and position titles vary), or in the case of Directly Chartered 

Locals, a PSAC Regional Representative. These representatives have 

further access to a wide range of technical resources and expertise 

within the PSAC. 

 

4. Become thoroughly familiar with PSAC Anti-Harassment Policy: The 

Workplace (#23A). Should you be contacted by a member of the 

bargaining unit concerning harassment issues, carefully review it 

again and follow it stringently. If in doubt, get advice. 

 

5. While there is considerable uncertainty about how far the duty of 

fair representation extends, it is always wise to conduct ourselves as 

if it did. Before telling a member of the bargaining unit we don’t 

provide representation on a particular issue or in particular 

circumstances, get advice. 

 

6. Talk about settlement possibilities with the member before filing a 

grievance, while paying attention to the time limits built into the 

grievance procedure. Try to resolve the matter with the employer as 

early as possible, keeping in mind that a good settlement is one that 

is better or as good as one achieved through arbitration. Throughout 

the entire process, discuss all settlement proposals and offers with 

the member/grievor and record a summary for the file. 

 

7. Evaluate the consequences of proceeding, or not, with each and 

every grievance. Thoroughly examine whether or not the grievance 

has merit. Carefully weigh the interests of the individual with those of 

the collective. If a decision is made to not proceed with a 

grievance, it may be wise to obtain an opinion from the appropriate 

Component or PSAC representative within the time frames 

established by the grievance procedure. Obtain extensions if 

necessary. Ensure that the reasons for not proceeding with a 

grievance are communicated to the grievor in writing and provide 
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information on what possible next steps they can take on their own. 

If there is an internal appeal process, advise them of how to access 

that process. Obtain time limit extensions to allow them to appeal 

the decision. 

 

8. If you find yourself in a conflict of interest situation, take the 

necessary steps to ensure another steward is assigned. Approach all 

representation with objectivity, free of any personal bias, hostility or 

favoritism. 

 

9. Always obtain the grievor’s complete version of events and where 

possible, ask the grievor to describe the incidents and outline the 

issues in writing. Thoroughly investigate, as early as possible. Never 

rely solely on the employer’s version or conclusions. Interview all 

available witnesses and ask them for written statements or keep 

notes of what they tell you. Expect the grievor to be cooperative, 

straightforward and forthcoming with information. Record all 

contact with the grievor with a date and brief summary, and place 

it in the file. 

 

10. Don’t make promises you can’t control or keep. It is the employer 

or an arbitrator who decides a grievance, not the union. All we 

can do is provide the best possible representation, and challenge 

those decisions we consider unsatisfactory. 

 

11. Never make a commitment to pursue the grievance at each and 

every level, including arbitration. A decision to present a grievance 

at one level does not presuppose agreement to proceed to the 

next level. 

 
12. Approach file management with due diligence. Obtain a copy of 

the PSAC Grievance File Checklist for the front of the file. Include the 

grievance presentation and transmittal forms, completed Steward 

Fact sheet and a list of all documents. Note time limits. Ensure the 

original file is forwarded promptly to the union representative 

responsible for representation at the next level in the grievance 

procedure. Document everything that you do with regard to that 
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file. 

 

13. Keep the grievor informed at each stage of the grievance 

procedure, even if you are not the representative at a higher level. 

Provide full details of the status of the grievance, and be candid 

about its chances of success. 

 

14. Where the treatment of a grievor or grievance differs from past 

practice, ensure it is for valid reasons and note them in the file. 

 

15. If for some reason, time limits specified in the collective agreement 

have been missed, proceed anyway. The employer may fail to 

object, or may agree to extend the time limits (or, the labour board 

may extend the time limits). 

 

16. The more serious the consequences the employer’s actions are for 

the grievor (e.g., termination of employment), the more rigorously 

we will be held to our statutory obligations. As a matter of practice, 

a steward should approach all representation with diligence and 

thoroughness. 

 

A final comment about the duty of fair representation is that a 

representative is required to always take a reasonable and objective 

view of the problem and its relevant and conflicting factors, and arrive 

at a thoughtful judgment about what to do. The union will not be held 

to account if a mistake or simple error in judgment is made. A union’s 

conduct must be more than just wrong. It must be arbitrary, 

discriminatory or in bad faith. 
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Arbitrary, Discriminatory, Bad Faith Black’s Law dictionary, Fifth Edition 

Arbitrary 

Means in an “arbitrary” manner, as fixed or done capriciously or at 

pleasure. Without adequate determining principle; not founded in 

the nature of things; nonrational; not done or acting according to 

reason or judgment; depending on the will alone; absolutely in 

power; capriciously; tyrannical; despotic; Corneil v. Swisher County, 

Tex.Civ.App., 78 S.W.2d 1072, 1074. Without fair, solid, and substantial 

cause based upon the law, U.S. v. Lotempio, D.C.N.Y., 58 F.2d 358, 

359; not governed by any fixed rules or standard. 

Ordinarily, “arbitrary” is synonymous with bad faith or failure to 

exercise honest judgment and an arbitrary act would be one 

performed without adequate determination of principle and one not 

founded in nature of things. Huey v. Davis, Tex.Civ.App., 556 S.W.2d 

860 865. 

 

Discriminatory 

 

In constitutional law, the effect of a statute or established practice 

which confers particular privileges on a class arbitrarily selected 

from a large number of persons, all of whom stand in the same 

relation to the privileges granted and between whom and those 

not favoured no reasonable distinction can be found. Unfair 

treatment or denial of normal privileges to persons because of their 

race, age, nationality or religion. A failure to treat all persons equally 

where no reasonable distinction can be found between those 

favoured and those not favoured. Baker v. California Land Title Co., 

D.C.Cal., 349 F.Supp. 235, 238, 239. 

 

Bad Faith 
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The opposite of “good faith,” generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a 

neglect or refusal to fulfill some duty or contractual obligation, not 

prompted by an honest mistake as to one’s rights or duties, but by 

some interested or sinister motive. Term “bad faith” is not simply bad 

judgment or negligence, but rather it implies the conscious doing of a 

wrong because of dishonest purpose or moral obliquity; it is different 

from the negative idea of negligence in that it contemplates a state 

of mind affirmatively operating with furtive design or ill will. Stath v. 

Williams, Ind.App., 367 N.E.2d 1120, 1124. 
 

 

 
 




